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CHURCH, STATE & THE TRUMP ADMINISTRATION 

 

 

President Donald Trump has repeatedly pledged to be a staunch defender of religious 

liberties. Nevertheless, his campaign promises, as well as statements made by him and his 

cabinet appointees, suggest that Trump holds a limited and deeply flawed understanding 

of religious freedom, among other constitutional rights and guarantees. While members 

of the new administration will act quickly and aggressively to advance certain 

conservative Christian religious tenets by limiting the rights of LGBTQ communities and 

curtailing access to reproductive health care, the President has promised to significantly 

restrain the rights of religious minorities by imposing a Muslim immigration ban, 

increase profiling and policing of Muslim communities, and closing houses of worship. 

The Vice-President, Attorney General and other appointees hold particularly distorted 

understandings of the Establishment Clause of the First Amendment, threatening to 

capture government for religious interests and implement theocratic policies beyond 

anything we’ve seen in recent history.   

 

As we prepare to meet these new and serious threats to religious liberty and other 

fundamental rights, this paper offers an outline of areas where the Trump administration 

may violate the letter and spirit of the First Amendment by expressing a state preference 

for certain religions or religious beliefs, limiting the rights of religious minorities, or 

granting religious accommodations that harm other private citizens.  

 

Religious & Civil Rights of Muslims 

 

While Trump and many of his cabinet appointees have spoken out on the importance of 

religious freedom, they have also taken deeply troubling steps to restrict the religious 

rights and civil liberties of religious minorities, particularly Muslims. President Trump 

has at times called for a ban on Muslims entering the United States,
1
 the profiling of 

Muslim Americans,
2
 the creation of a national Muslim registry,

3
 and the closing of 
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mosques.
4
 His language and rhetoric have sometimes veered towards the sinister; on the 

campaign trail, Trump has said that “Islam hates us,”
5
 has repeatedly told a false anecdote 

about a U.S. General shooting Muslims with bullets dipped in pig’s blood,
6
 and 

responded to a question about how a Muslim registry would differ from the registration 

of Jews in Nazi Germany with “you tell me.”
7
  

 

During Trump’s first week in office, hours after issuing a statement for Holocaust 

Remembrance Day, Trump signed an Executive Order (EO) that would instate a partial 

Muslim ban by suspending the entire U.S. Refugee Admissions Program (USRAP), 

stopping the resettlement of Syrian refugees, declaring the entry of Syrian nationals 

“detrimental to the interests of the United States,” and suspending the entry of persons 

from certain Muslim-majority countries.
8
 While written in ostensibly neutral language, 

several provisions of the order are clearly intended to protect Christians while excluding 

Muslims. In fact, Trump explicitly stated that the EO would prefer Christians during an 

interview with the Christian Broadcasting Network the day he issued the Order.
9
 

 

While the USRAP is suspended, Trump’s EO nevertheless allows admittance of refugees 

on a case-by-case basis if the Secretaries of State and Homeland Security determine that 

their admission “is in the national interest— including when the person is a religious 

minority in his country of nationality facing religious persecution.” Further, when and if 

the USRAP is reinstated, the Order directs the agencies to “prioritize refugee claims 

made by individuals on the basis of religious-based persecution, provided that the 

religion of the individual is a minority religion in the individual's country of nationality.” 

The Order directs the agencies “where necessary and appropriate” to “recommend 

legislation to the President that would assist with such prioritization,” and requires the 

State department to submit two reports to the President “on the progress of the 

directive… regarding prioritization of claims made by individuals on the basis of 
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religious-based persecution.” There is no Constitutionally-legitimate reason why the U.S. 

should prioritize the entry particular religious groups, or determine that the entry of 

certain religious believers is or is not in the “national interest.” 

 

Several of President Trump’s cabinet appointments have made comments in support of 

his anti-Muslim proposals. During a confirmation hearing before the Judiciary 

Committee, Senator Jeff Sessions, Trump’s pick for Attorney General, claimed to oppose 

an explicit ban on Muslims as a religious group. However his opinion on banning 

immigration from majority-Muslim countries was less clear and he has previously said he 

was open to a Muslim ban.
10

 Moreover, in December of 2015, Sessions was one of only 

four members of the Senate Judiciary committee to vote against a proposed amendment 

to an antiterrorism bill that would oppose placing a religious test on those entering the 

country.
11

 In a lengthy statement, Sessions argued that excluding immigrants based on 

religious beliefs could in some circumstances be logical and moral. He stated “[a]n 

argument has been made by some that we should prioritize resettling Muslim immigrants 

in the region and prioritizing the entry of persecuted Christians; this measure would 

forbid such considerations.”
12

 Sessions defended this vote during his confirmation 

hearing, arguing that “many people do have religious views that are inimical to the public 

safety of the United States.”
13

 He acknowledged, however, that a registry explicitly 

targeting Muslims “would raise serious constitutional problems” under the First 

Amendment.
14

 

 

Other appointees have been similarly vague in their support for or opposition to Trump’s 

proposals. Michael T. Flynn, whom Trump has selected as National Security Advisor, 

originally supported both a Muslim ban and registry according to some news sources,
15
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 Key Capitol Hill Hearings Session Muslim Ban, YOUTUBE (January 10, 
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but has attempted to describe the ban in narrow terms.
16

 Reince Priebus, Trump’s Chief 

of Staff, expressed support for a thinly-veiled Muslim ban based on nationality rather 

than expressly on religion.
17

 While Priebus denied that Trump would instate a Muslim 

registry, he also said he was “not going to rule out anything.”
18

 In a hearing, General 

John Kelly, who has been confirmed as the Homeland Security Secretary, said he was 

“not a lawyer” but seemed to agree that putting mosques under generalized surveillance 

and registering Muslims would raise Constitutional issues; however in response to a 

question about targeting persons from majority-Muslim countries, Kelly said only that he 

does not believe it is “appropriate to focus on something like religion as the only factor” 

in counter-terrorism or law enforcement efforts.
19

 Kelly also seemed to oppose the re-

instatement of National Security Entry-Exit Registration System (NSEERS), a Bush-era 

registration program for immigrants from almost entirely Muslim-majority countries, 

“unless there was some really compelling reason.” Nikki Haley, who has been confirmed 

as Trump’s ambassador to the United Nations and is considered one of the President’s 

more moderate appointments, offered only lukewarm opposition to the registry, stating “I 

don’t think there should be any registry based on religion.”
20

 

 

Many of Trump’s appointees have used flagrantly Islamophobic rhetoric. Senator 

Sessions has called Islam a “toxic ideology.”
21

 Flynn, among many incendiary 

statements, has called Islam a “cancer” and tweeted that fear of Muslims is “rational.”
22

 

In the wake of the Boston marathon bombing in 2013, Representative Mike Pompeo, who 

has been confirmed as Central Intelligence Agency (CIA) director, called Muslim leaders 
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“potentially complicit in these acts”
23

 for failing to condemn them—despite the fact that 

many Muslim leaders and groups immediately did so.
24

 Representative Pompeo said that 

the supposed silence of Muslim leaders “casts doubt upon the commitment to peace by 

adherents of the Muslim faith.” At a Christian rally in 2015, Pompeo used fear-

mongering rhetoric about terrorism by Muslims, claiming “this evil is all around us” and 

admitting, “sometimes they’ll call us Islamophobes or they’ll say we’re bigoted. I’ve had 

each of those bestowed upon me. I’ve been called a tool of the Jews. But it will never 

dissuade me and I hope none of you from… proclaiming this is an exceptional nation and 

that Jesus Christ is my savior.”
25

 Secretary of Housing and Urban Development (HUD), 

Ben Carson, has made numerous Islamaphobic statements, including claiming that Islam 

is not a religion but a “life organization system”
26

 and comparing Syrian refugees to “a 

rabid dog running around your neighborhood.”
27

 Comments by cabinet appointees that 

refer to Islam as a political ideology or otherwise not a religion are troubling, as they 

suggest that Islam should not receive First Amendment protections.  

 

Muslim communities have faced numerous impositions on their civil rights under the 

Bush and Obama presidencies, including the maintenance of the widely-criticized no-fly 

list
28

 and discriminatory surveillance of Muslim Americans.
29

 At the same time, the 

Department of Justice (DOJ), Equal Employment Opportunity Commission (EEOC), and 

other federal agencies have brought numerous suits to defend Muslims from 

discrimination, including a recently-filed DOJ suit against a New Jersey town that denied 

zoning approval for a mosque.
30

 This year, the U.S. Army agreed to make 
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 Report Says FBI, NSA Spied On American Muslims, NPR.ORG (July 9, 2014) 
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muslims. 
30
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accommodations to its dress and grooming policies to permit Muslim and Sikh 

servicemen and women to wear beards, turbans, and hijabs (albeit after a lawsuit was 

filed by religious liberty groups).
31

 And in December 2016, the Obama administration 

announced that it was dismantling NSEERS, which had been suspended since 2011.
32

 

Trump’s campaign promises, as well as his cabinet’s hostile language towards Muslims, 

threaten to vastly increase governmental restrictions on Muslims’ civil and religious 

rights while demonstrating little commitment to fighting discrimination against Muslims.  

 

Nearly all of Trump’s anti-Muslim proposals would raise significant First Amendment 

and other constitutional questions. The First Amendment forbids the government both 

from expressing a preference for any religious denomination or sect and from weighing 

in on exclusively theological questions.
33

 Further, houses of worship are entitled to 

extremely strong Constitutional protections against government interference.
34

 Any act to 

single out Muslims for discriminatory treatment, attempt to legally define a “Muslim” for 

immigration purposes, or place special restrictions on Mosques and other Islamic 

institutions threatens both Free Exercise and Establishment Clause violations by 

restricting Muslims’ right to practice their religion and expressing official skepticism or 

disapproval of Islam. Such acts are also likely to raise challenges under the Equal 

Protection Clause and Due Process Clause of the Fifth Amendment.  

 

While Trump’s recent Executive Order banning many Muslim immigrants leaves open 

the confounding question of what constitutes a religious “minority”, it is clear from both 

the face of the Order and the context around its creation that Trump’s actions are 

intended to discriminate based on religious belief. President Trump has pledged to instate 

a Muslim ban throughout his campaign, and he has now taken a significant step to fulfill 

this promise. At its core, the Establishment Clause of the First Amendment forbids the 
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32
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33
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Blue Hull Memorial Presbyterian Church, 393 U.S. 440, 449 (1969) ( Holding that “First Amendment 

values are plainly jeopardized” when litigation “is made to turn on the resolution by civil courts of 

controversies over religious doctrine and practice. If civil courts undertake to resolve such controversies 

…the hazards are ever present of inhibiting the free development of religious doctrine and of implicating 

secular interests in matters of purely ecclesiastical concern.”). 
34

 See, e.g., Hosanna-Tabor Evangelical Lutheran Church & School v. Equal Employment Opportunity 

Commission, 132 S. Ct. 694 (2012).  
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U.S. government from determining which religions or religious beliefs are or are not 

acceptable, desirable, or American.  This Order violates that crucial limitation. 

 

Reproductive Justice & Sexual Liberty 

 

In the name of religious liberty, Trump’s cabinet threatens to advance particular religious 

viewpoints about sexual and reproductive morality. Several appointees have claimed that 

ensuring access to reproductive healthcare, including contraception, infringes on religious 

freedom. This is mistaken; to the contrary, allowing religious groups to impose their 

beliefs on others by denying them access to affordable health care limits religious 

pluralism and may amount to a constitutional violation. Trump himself has an ambiguous 

record on abortion, although he currently claims to oppose legal abortion and has 

promised to appoint anti-choice justices to the Supreme Court and restrict abortion rights 

through legislation.
35

 One of his first actions upon assuming office was to reinstate a 

greatly-expanded version of the global gag rule, which forbids international organizations 

from performing or providing information about abortion if they receive U.S. health 

funding.
36

 He also supports religious exemptions that would allow certain actors to use 

their personal religious beliefs to limit access to reproductive health care, or to 

discriminate against those who have had sex outside the confines of a different-sex 

marriage.
37

 In addition, many of Trump’s cabinet appointees have a long and extreme 

history of anti-choice views, and have expressed support for broad religious 

accommodations related to sexual and reproductive health and choices. 

 

While Trump previously identified as pro-choice, he called himself “pro-life” on the 

campaign trail, at one point even suggesting that if abortion were made illegal, women 

who get abortions should be punished (he later rescinded the statement).
38

 In an interview 

on a Christian radio show, Vice President Mike Pence was asked whether Trump would 

eliminate the provision of the Affordable Care Act (ACA) that requires health plans to 

cover contraception without cost sharing or, “at the least,” provide an exemption for 

religious non-profits and certain for-profit companies. He replied, “a Trump/Pence 

administration will be dedicated to preserving the liberties of our people including 

freedom of religion,” stated that
 

“we have a long tradition in this country of 

                                                             
35

 Letter from Donald J. Trump for President, to “Pro-Life Leader” (September 2016), available at 

https://www.sba-list.org/wp-content/uploads/2016/09/Trump-Letter-on-ProLife-Coalition.pdf. 
36

 Molly Redden, 'Global Gag Rule' Reinstated by Trump, Curbing NGO Abortion Services Abroad, THE 

GUARDIAN (Jan. 23, 2017) https://www.theguardian.com/world/2017/jan/23/trump-abortion-gag-rule-

international-ngo-funding; Michelle Goldberg, Trump Didn’t Just Reinstate the Global Gag Rule. He 

Massively Expanded It, SLATE (Jan 24, 2017) 

http://www.slate.com/articles/news_and_politics/politics/2017/01/trump_s_global_gag_rule_is_even_wors

e_than_it_seemed.html. 
37

 CAMPAIGN WEBSITE OF DONALD J. TRUMP, Issues of Importance to Catholics (Sept. 22, 2016), 

https://www.donaldjtrump.com/press-releases/issues-of-importance-to-catholics (“If I am elected president 

and Congress passes the First Amendment Defense Act, I will sign it to protect the deeply held religious 

beliefs of Catholics and the beliefs of Americans of all faiths.”). 
38

 Matt Flegenheimer & Maggie Haberman, Donald Trump, Abortion Foe, Eyes ‘Punishment’ for Women, 

Then Recants, N.Y. TIMES (Mar. 30, 2016) https://www.nytimes.com/2016/03/31/us/politics/donald-trump-

abortion.html. 
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accommodating religious belief,” and decried the Obama administration’s “heavy hand” 

in implementing the contraceptive mandate.
39

  

 

Trump has also promised to sign the First Amendment Defense Act (FADA), a bill which 

would prohibit the federal government from enforcing laws and regulations—such as the 

Pregnancy Discrimination Act, the Fair Housing Act, and health and labor protections—

against religious objectors who act in accordance with the belief that sex should only take 

place within a different-sex marriage, and that only different-sex marriages are valid.
40

 In 

practice, this could allow an employer to fire an unmarried woman who becomes 

pregnant or deny health insurance to the children of unmarried employees. It could also 

prevent the government from refusing to award grants—such as funding for HIV/AIDS 

services or care for survivors of domestic violence—to organizations that will not serve 

anyone who has had sex outside marriage.   

 

Representative Tom Price, Trump’s nominee to lead the Department of Health & Human 

Services (HHS), is a strong opponent of reproductive rights and has supported broad 

religious exemptions related to sexual health and freedom. In a 2013 op-ed, he called the 

ACA a “constitutional violation” and “an unabashed assault on our First Amendment 

rights” because of the contraceptive coverage provision.
41

 Three years earlier, when 

asked by a reporter about contraceptive coverage under the ACA, Price stated “this is a 

trampling on religious freedom and religious liberty in this country. The President does 

not have the power to say that your First Amendment rights go away. That’s wrong.”
42

 

He has made many similar statements in the past.
43

  

 

Price additionally signed a brief to the Supreme Court in support of religious nonprofits 

challenging the existing religious accommodation of the ACA’s contraceptive coverage 

                                                             
39

 A Visit with Governor Mike and Karen Pence, DR. JAMES DOBSON’S FAMILY TALK (October 5, 

2016),http://drjamesdobson.org/Broadcasts/Broadcast?i=3a5c4909-4083-4633-9436-cd2ff97b3132#. 
40

 House of Representatives Committee on Oversight And Government Reform Hearing on H.R. 2802, the 

First Amendment Defense Act (2016), (statement of Katherine Franke, Sulzbacher Professor of Law, 
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41

 Tom Price, A Conservative Health-Care plan Would Preserve Choice While Saving Taxpayers $2.34 

Trillion, THE NATIONAL REVIEW (Dec. 5, 2014) 

http://www.nationalreview.com/article/365507/empowering-patients-first-tom-price; Empowering Patients 

First Act, S. 2519, 114th Cong. (2016) https://www.congress.gov/bill/114th-congress/senate-bill/2519/text. 
42

 Olga Khazan, Tom Price: 'Not One' Woman Struggled to Afford Birth Control, THE ATLANTIC (Nov. 29, 

2016) http://www.theatlantic.com/health/archive/2016/11/tom-price-not-one-woman-cant-afford-birth-

control/509003/. 
43

 Price: “This Mandate Ought to Be Reversed, the Right to Religious Freedom Protected, and the Entire 

Health Care Law Repealed” (February 8, 2012), available at https://tomprice.house.gov/press-

release/price-%E2%80%9C-mandate-ought-be-reversed-right-religious-freedom-protected-and-entire-

health (claiming the contraceptive coverage requirement “directly interfere[s] with our fundamental right to 

religious freedom” and “is predicated upon the assumption that a person’s individual choices – and in this 

case one’s religious freedoms – are to take a back seat to the wishes and the will of Washington 

bureaucrats.”). 
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provision in the case Zubik v. Burwell.
44

 The accommodation allows religious nonprofits 

opposed to paying for cost-free contraceptive coverage for their employees to sign an 

opt-out form and send it to their insurance company or the government. The insurance 

company then has an independent obligation to provide contraceptive coverage to the 

employees. The brief signed by Price argues that even signing the opt-out form infringes 

on the nonprofits religious rights; in adopting the accommodation, the brief claims that 

HHS exhibited “hostility to religious non-profits.”
45

 In May 2016, the Court remanded 

the case without issuing a substantive decision, suggesting that the two sides attempt to 

find a solution that would be acceptable to the nonprofits while ensuring comprehensive 

coverage for employees.
46

 Following this decision, HHS—along with the Department of 

Labor and the Treasury—went through a notice and comment period to evaluate 

alternatives to the existing accommodation; in December of 2016, the departments 

decided not to alter the accommodation, finding that “the comments reviewed… indicate 

that no feasible approach has been identified at this time that would resolve the concerns 

of religious objectors, while still ensuring that the affected women receive full and equal 

health coverage.”
47

 

 

While Trump’s administration has expressed support for broad religious exemptions to 

the ACA that would cut off access to contraception for many workers, they have also 

advocated eliminating the ACA entirely. Both Trump and Price have relentlessly attacked 

the health law and promised to repeal it.
48

 Trump’s first action as President after being 

sworn in was to issue an executive order stating, “It is the policy of my Administration to 

seek the prompt repeal of” the ACA, and instructing agencies to “take all actions 

consistent with law to minimize the unwarranted economic and regulatory burdens of the 

Act.”
49

 While the details of any ACA replacement plan are far from clear, Trump and his 

cabinet would be unlikely to support any mandatory, affordable contraceptive coverage 

provision, even with a broad religious exemption. When asked at his confirmation 

hearing whether he would commit to ensuring cost-free coverage for all FDA-approved 

contraceptive methods, Price would commit only to ensuring “access” to the health 

                                                             
44

 Brief for 207 Members of Congress as Amici Curiae Supporting Petitioners, Zubik v. Burwell, 136 S.Ct. 

1557 (2016)  available at http://www.scotusblog.com/wp-content/uploads/2016/01/207-Members-of-

Congress-Amicus-Brief.pdf 
45

 Id. at 34. 
46

 Zubik v. Burwell, 136 S.Ct. 1557 (2016) (per curiam). 
47

 U.S. DEPARTMENT OF LABOR, FAQS about Affordable Care Act Implementation Part 36 (Jan. 9, 2017) 

https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-36.pdf. 
48

 CAMPAIGN WEBSITE OF DONALD J. TRUMP, Healthcare Reform to Make America Great Again (last 

visited Jan. 22, 2017) https://www.donaldjtrump.com/positions/healthcare-reform; U.S. REPRESENTATIVE 

TOM PRICE, M.D., Chairman Price: “The First Step to Replace is Repeal”, (May 27, 2015) 

https://tomprice.house.gov/video/chairman-price-%E2%80%9C-first-step-replace-repeal%E2%80%9D; 

U.S. REPRESENTATIVE TOM PRICE, M.D., Price Praises Passage of Health Care Law Repeal, (May 16, 

2013) https://tomprice.house.gov/press-release/price-praises-passage-health-care-law-repeal. 
49

 Exec. Order, Executive Order Minimizing the Economic Burden of the Patient Protection and Affordable 

Care Act Pending Repeal (Jan. 20, 2017) 
https://www.whitehouse.gov/the-press-office/2017/01/2/executive-order-minimizing-economic-burden-

patient-protection-and. 
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coverage that Americans “desire.”
50

 He would not commit to ensuring that this access 

will be comprehensive or affordable.  

 

As a Senator, Price proposed an ACA alternative called the “Empowering Patients First 

Act of 2015.” His bill includes a provision that prohibits the federal government, as well 

as any state and locality that receives money under the Act, from subjecting any health 

care provider to “discrimination” because “the health care entity does not provide, pay 

for, provide coverage of, or refer for abortions.” There is no similar provision protecting 

health entities that do provide abortions from “discrimination.” Price also voted in 2015 

to overturn a Washington, D.C. law that prohibited employers from discriminating 

against employees on the basis of their reproductive health decisions.
51

 During his 

hearing, Price claimed that he did not believe an employer should be able to fire someone 

for using birth control and claimed, incorrectly, that the D.C. bill was about the cost of 

contraception.
52

 Price is also co-sponsor of FADA, the bill that would sanction 

discrimination against those who have had sex outside of a different-sex marriage.
53

 

 

While Price stands to have the greatest impact on reproductive justice policy, other 

members of Trump’s team have expressed support for broad religious exemptions related 

to sexual and reproductive health and rights. Reince Priebus has called the contraceptive 

coverage requirement an “assault on religious freedom.”
54

 Senator Sessions is a co-

sponsor of FADA,
55

 and has defended the bill since his nomination.
56

 The Zubik amicus 

brief discussed above was signed by Representative Pompeo, Trump’s selection to lead 

the CIA, who is also a FADA co-sponsor.
57

 Scott Pruitt, Trump’s prick to lead the 
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 Health and Human Services Secretary Confirmation Hearing, C-SPAN (Jan. 18, 2017) https://www.c-

span.org/video/?421723-1/hhs-nominee-representative-tom-price-testifies-capitol-hill&start=1201. 
51

 161 Cong. Rec. H2727-H2742 (daily ed. Apr. 30, 2015) available at 
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52
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53

 H.R.2802, 114th Cong. (2015) https://www.congress.gov/bill/114th-congress/house-bill/2802/all-
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54

 Reince Priebus, Obama's Assault on Religious Freedom, POLITICO (Feb. 8, 2012) 
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55

 S.1598, 114th Cong. (2015) https://www.congress.gov/bill/114th-congress/senate-bill/1598/all-

info#cosponsors; https://www.congress.gov/bill/114th-congress/senate-bill/352/cosponsors 
56

 Questions from Senator Franken (submitted Jan. 17, 2017) available at  

https://www.judiciary.senate.gov/imo/media/doc/Sessions%20Responses%20to%20Franken%20QFRs.pdf 
57

 Brief for 207 Members of Congress as Amici Curiae Supporting Petitioners, Zubik v. Burwell, 136 S.Ct. 

1557 (2016) available at http://www.scotusblog.com/wp-content/uploads/2016/01/207-Members-of-

Congress-Amicus-Brief.pdf; H.R.2802, 114th Cong. (2015) https://www.congress.gov/bill/114th-

congress/house-bill/2802/all-info#cosponsors. Pompeo additionally signed another brief challenging the 

ACA’s contraceptive mandate in an earlier case, Hobby Lobby v. Sebelius. Brief for Members of Congress 

as Amici Curiae Supporting Respondents, Burwell v. Hobby Lobby 134 S.Ct. 2751 (2014) available at 
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Environmental Protection Agency, signed a different brief on behalf of the plaintiffs in 

Zubik.
58

  

 

Access to affordable and nondiscriminatory healthcare was, of course, a key focus of the 

Obama administration. In addition to the contraceptive mandate, the administration also 

promulgated a rule to protect people who have had abortions from discrimination in 

healthcare—a rule that was recently struck down by a federal district court judge in Texas 

as a violation of healthcare provider’s religious rights (Trump’s administration may 

decline to appeal the decision).
59

 Under Price and Trump, HHS is likely to undo many or 

all of the Obama administration’s policies with regard to reproductive rights and health. 

At a minimum, they will attempt to expand the right of religious organizations, including 

for-profit companies, to deny employees access to contraception and discriminate against 

those who have had sex while unmarried. The administration may well take more drastic 

action by eliminating the contraceptive mandate altogether, and Trump has promised to 

sign a repeal of the entire ACA.
60

  

 

Price and others’ claim that the contraceptive mandate violates the First Amendment is 

entirely unfounded. In Employment Division v. Smith, the Supreme Court, through Justice 

Scalia, clearly held that “the right of free exercise does not relieve an individual of the 

obligation to comply with a ‘valid and neutral law of general applicability on the ground 

that the law proscribes (or prescribes) conduct that his religion prescribes (or 

proscribes).’”
61

 The contraceptive mandate is a valid, neutral law that is intended to 

provide workers with necessary healthcare, not to discriminate against any particular 

religious belief. In fact, the overly-broad religious exemptions that Trump and his cabinet 

support themselves raise significant First Amendment issues. The Supreme Court has 

consistently held that religious accommodations amount to an Establishment Clause 

violation when they tend to prefer or endorse particular religious beliefs,
62

 or when they 
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62
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(Stevens, J., concurring) (“The risk that governmental approval of some and disapproval of others will be 
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shift the costs of the accommodation onto third parties who do not share the religious 

belief.
63

 FADA and similar accommodations both tend to express a preference for certain 

religious tenets—namely, opposition to sex outside a different-sex marriage or marriage 

between same-sex partners—and shift significant harms onto third parties, who may lose 

health coverage, employment, and other protections and benefits.  

 

While the Supreme Court granted a religious exemption to the ACA’s contraceptive 

mandate in Burwell v. Hobby Lobby, it specifically noted that the accommodation would 

not impede employees’ access to contraception.
64

 Further, the exemption was granted 

under the Religious Freedom Restoration Act (RFRA), a broad accommodation law that 

applies to all religious beliefs, not just particular narrow beliefs related to sexual health 

and reproductive rights. To the extent that broad accommodations proposed by the Trump 

administration would provide special protections for certain religious beliefs about sexual 

morality or limit access to contraceptive coverage, they threaten Establishment Clause 

protections. Unfortunately, if the contraceptive mandate or the ACA is eliminated 

entirely rather than weakened through a broad religious exemption, it will be far more 

difficult to make an argument based on the Establishment Clause.  

 

LGBTQ Discrimination 

 

While Trump himself has claimed that he will be a “friend” to “the gays”
65

 as President, 

he and many of his cabinet appointees support policies and beliefs that are hostile to 

LGBTQ equality and justice. For example, both Trump and his cabinet nominees have 

stated clearly that they intend to revoke LGBTQ protections established under the Obama 

administration through executive orders and federal agency regulations, and it has been 

reported that Trump will issue an Executive Order to do so shortly.
66

 Despite claiming 

that transgender people deserve “help,” Trump has said that he intends to rescind federal 

protections currently in place that protect transgender people in healthcare and at 

                                                                                                                                                                                     
perceived as favoring one religion over another is an important risk the Establishment Clause was designed 

to preclude.”). 
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 See, e.g., Estate of Thornton v. Caldor, 472 U.S. 703, 709 (1985) (holding that a Connecticut statute 

giving workers the right to a Sabbath day of rest impermissibly advanced religion by “impos[ing] on 

employers and employees an absolute duty to conform their business practices to the particular religious 

practices of the [observing] employee”); Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 14 (1989) (finding that 
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Contraception Mandate: An Unconstitutional Accommodation of Religion, 49 HARV. C.R.-C.L. L. REV. 

343 (2014). 
64

 Burwell v. Hobby Lobby, 134 S.Ct. 2751, 2760 (2014). 
65
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school.
67

 Both Trump and Pence have also expressed strong support for FADA, which as 

discussed in the previous section would prevent the federal government from taking 

action against any person who acts in accordance with the “religious belief or moral 

conviction” that marriage is between one man and one woman and that sex should only 

take place within such a marriage.
68

 As mentioned previously, Representative Price and 

Senator Sessions are both co-sponsors of FADA and have adamantly supported its 

passage.
69

 Sessions recently reiterated his support for the bill, saying he believed that the 

government should “protect the rights” of “those with traditional views of marriage.”
70

 

 

Attorney General nominee Sessions has made a career out of fighting against progress 

and equality for marginalized communities, including LGBTQ communities. While in the 

Senate, Sessions voted against the Employment Non-Discrimination Act (ENDA) and 

called the Supreme Court’s decision in Obergefell v. Hodges, which found that the 

Fourteenth Amendment guarantees a right to marry for same-sex couples, 

“unconstitutional.”
71

 In his recent confirmation hearing, Sessions conceded that the 

decision is settled law. However, when it was decided in 2015, he said it went “beyond 

what [he] considers to be the realm of reality.”
72

 Sessions also once sought to defund the 

National Endowment of the Arts, citing the Endowment’s funding of a lesbian film which 

he claimed was “obscene” and “pornographic,” largely because of its inclusion of 

“homosexual activities.”
73

 He has also publicly opposed the inclusion of LGBTQ people 

in federal hate crimes legislation and the Violence Against Women Act, and voted 

against both bills while in the Senate. He has opposed reauthorization of the Runaway 

and Homeless Youth Act, which included an antidiscrimination clause, because it “could 

have discriminated against faith-based organizations.”
74
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Under the Obama administration, the DOJ has made considerable efforts to protect the 

rights of LGBTQ communities. Under Attorney General Loretta Lynch, for example, the 

DOJ brought a lawsuit against the state of North Carolina following the state’s passage of 

House Bill 2.
75

 Among other things, this law eliminates local antidiscrimination 

protections for LGBTQ people and requires transgender people in government buildings 

to use the restroom of the gender they were assigned at birth.
76

  The DOJ also joined 

other federal agencies in issuing guidance on the applicability of Title VII of the Civil 

Rights Act of 1964
77

 and Title IX of the Education Amendments of 1972 to transgender 

people.
78

 The DOJ has consistently defended the inclusion of protections based on sex 

stereotyping and gender identity under the ACA, and joined the Department of Education 

(DOE) in issuing guidance to schools to ensure that transgender students are protected 

from discrimination under Title IX. 

 

Throughout his campaign for President, Ben Carson—who would be charged with 

enforcing the Fair Housing Act as HUD secretary— argued that he would ground his role 

as a government official in his own religious principles, which he contends are in direct 

conflict with preventing discrimination against LGBTQ people (among other groups).
79 

For example, despite the Supreme Court’s holding in Obergefell, Carson has stated 

emphatically that he does not support same-sex marriage, calling it an “extra right” and 

the LGBTQ people seeking it, “abnormal.”
80

 During his run for president, he strongly 

supported Kim Davis, the infamous Kentucky county clerk who refused to issue marriage 

licenses to same-sex couples, arguing that it conflicted with her religious beliefs and that 

LGBTQ people should not be able to force their “way of life upon everybody else.”
81

 

Carson’s support for Davis indicates how he might approach conflicts between religious 

liberty and civil rights as Secretary. He has also stated that Congress should fire federal 

judges who support marriage equality and pass a law to nullify the Supreme Court’s 
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marriage equality decision, comparing LGBTQ people to those who practice bestiality 

and pedophilia.
82

 

 

Finally, Carson has stated numerous times that transgender people’s desire to be legally 

recognized as their authentic selves is the “height of absurdity,”
83

 and that gender is a 

biological fact,
84

 despite contrary consensus from the country’s leading medical 

associations
85

 and the lived experiences of actual transgender people. His statements 

indicate a belief that transgender people should not be recognized as their authentic 

selves under the law. LGBTQ people have gained significant housing protections under 

the Obama administration. In 2012, HUD released urgently needed regulations to ensure 

LGBTQ people have equal access to housing and housing-related services,
86

 and in 2016, 

it extended those protections to emergency homeless shelters that were not previously 

covered.
87

 Carson’s nomination signals a threat to these protections.  

 

Despite not having a voting record in Congress or a state legislature, nominee for 

Secretary of Education, Betsy DeVos, has made significant contributions towards 

undermining LGBTQ equality. For example, in 2012 DeVos and her husband personally 

donated $200,000 to Michigan’s ballot measure to ban same-sex marriage
88

 and her 

family members have collectively donated hundreds of thousands of dollars to other anti-

LGBTQ efforts, including to support Proposition 8 in California.
89

 

 

Tom Price’s nomination to become Secretary of HHS calls into question the permanency 

of vital LGBTQ protections in healthcare promulgated under the Obama administration. 

In Congress, Price’s voting record has indicated hostility to LGBTQ rights, grounded in 

his personal religious beliefs. For example, Price voted against the Matthew Shepard and 
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James Byrd Hate Crimes Prevention Act and (citing concerns about “religious views, and 

rights of conscience”) against allowing LGBTQ people to serve openly in the military.
90

 

He voted against ENDA
91

 and was a co-sponsor of a constitutional amendment to define 

marriage as between one man and one woman.
92

 Following the Obergefell decision, Price 

said it was “not only a sad day for marriage, but a further judicial destruction of our entire 

system of checks and balances.”
93

 Price has also called the Obama administration’s 

guidance protecting transgender students “absurd” and an “overreach of power.”
94

 

 

Disturbingly, of the few statements that Trump and his appointees have made in support 

of LGBTQ communities, several have merely attempted to direct hatred towards 

Muslims. At the 2016 Republican National Convention, Trump mentioned LGBTQ 

people only when he recalled the Pulse nightclub shooting, stating “wonderful Americans 

were savagely murdered by an Islamic terrorist,” and promising “As your president, I will 

do everything in my power to protect our LGBTQ citizens from the violence and 

oppression of a hateful foreign ideology.”
95

 During a speech on immigration, Trump 

explained that the U.S. should instate an “ideological certification” process on 

immigrants, asking “about respect for women and gays and minorities.”
96

  In defending 

the prospect of screening immigrants based on religious belief, Senator Sessions—a 

lifelong opponent of LGBTQ rights—claimed, “It is appropriate to be aggressive in our 

vetting.  Questions can be asked: do you believe in religious freedom, do you believe in 

sharia law or the Constitution, and do you respect minorities such as women and gays.”
97

 

An anti-Muslim Executive Action currently under consideration by President Trump 

states that the U.S. should not admit immigrants “who would oppress members of one 
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race, one gender, or sexual orientation.”
98

 While Trump’s support for FADA and cabinet 

appointees suggests that his administration will roll back LGBTQ rights, the President 

may occasionally adopt LGBTQ-friendly rhetoric where it reinforces his Islamophobic 

beliefs and proposals. 

 

As in the reproductive rights context, the First Amendment does not sanction laws or 

regulations that endorse particular religious viewpoints, nor may the state offer religious 

exemptions that harm private third parties. The Supreme Court has twice held that 

religious beliefs do not provide an exemption from antidiscrimination laws.
99

 Should 

Trump or his appointees institute LGBTQ-related policies that have a primarily religious 

purpose or effect, or grant religious accommodations that harm LGBTQ people, they risk 

violating the Establishment Clause. 

 

Education 

 

Trump’s administration is likely to support diverting government funds to private 

religious schools through the adoption of voucher programs, as well as weakening 

church-state protections in public schools. Initially, Trump sought to appoint Jerry 

Falwell, Jr., president of the conservative Evangelical institution Liberty University, as 

Secretary of the Department of Education (DOE). Falwell—whose University teaches 

creationism
100

 and who has been criticized for anti-Muslim remarks
101

—declined the 

offer. Trump’s current nominee, Betsy DeVos, is a longstanding advocate for school 

voucher programs, which give taxpayer funds to students to pay for tuition at private and 

religious schools.
102

 While such measures are controversial in education circles, they can 

also pose First Amendment questions.  

 

The chief aim of some—though not all—voucher proponents is to divert funds from 

secular public schools to religious, primarily Christian schools. There is some evidence 

that DeVos sees vouchers as a means of advancing her religious faith. At a 2001 

Christian summit called “The Gathering,” DeVos and her husband spoke extensively 
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about their work in education policy as an extension of their religious practice.
103

 In 

response to a question from the moderator as to why the couple does not simply fund 

Christian schools rather than pushing for education reform more broadly, DeVos 

explained that she wished to “to confront the culture in which we all live today in ways 

which will continue to help advance God’s kingdom but not to stay in our own little faith 

territory.”
104

 She later elaborated that her political activities were motivated by a desire 

“to impact our culture in ways that are not the traditional funding the Christian 

organization route, but that really may have greater Kingdom gains in the long run by 

changing the way we approach things, in this case the system of education in the 

country.”
105

 Further, DeVos noted that private donations alone simply couldn’t 

sufficiently fund religious schools—“[t]here are not enough philanthropic dollars in 

America to fund what is currently the need” to compete with government money that is 

“not well spent.”
106

  

 

In an e-mail to a reporter, a Trump transition team spokeswoman stated that “Mrs. DeVos 

believes in the legal doctrine of the separation of church and state.”
107

 Privately, however, 

DeVos has indicated that she has qualms with secular education. At The Gathering, in 

response to a question regarding a return to church-dominated education in the U.S., 

DeVos stated “I think for many years the church in general has felt that it’s important for 

the children of the congregation to be in the schools to make a difference but in fact I 

think what’s happened in many cases in the last couple of decades is that the [public] 

schools have impacted the kids more than the kids are able to impact the schools. Young 

children need to have a pretty solid foundation to be able to combat the kind of influences 

that they’re presented with almost on a daily basis.”
108

  

 

DeVos also has extensive ties to organizations that oppose the separation of church and 

state.
109

 For example, DeVos served for ten years on the board of the Acton Institute for 

the Study of Religion and Liberty,
110

 a conservative think tank that supports Christian 

influence in government, including in education. The Dick and Betsy DeVos Family 

Foundation has contributed over a million dollars to the  Institute, whose website contains 

numerous articles arguing that a commitment to secular public education is in fact 
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discriminatory and anti-Christian.
111

 The Foundation also supports numerous 

conservative organizations that are anti-LGBTQ, anti-choice, and pro-religion in 

government.
112

 In addition to her philanthropic activities, DeVos has investments in K12, 

Inc., a for-profit online school that offers both public and private school options. DeVos’s 

husband has stated that while K12’s curriculum is “designed for a full public school 

environment,” it is “reflective” and “very clearly consistent with…our shared Christian 

worldview.”
113

 In an interview, K12’s founder stated that the program is “centered in the 

Judeo-Christian tradition, we do not ignore faith and religion, we do not ignore the 

arguments against evolution, because there are some.”
114

 

 

Since her nomination, Betsy DeVos has not spoken extensively about her beliefs 

regarding church-state conflicts in schools, including whether she supports 

comprehensive sex education, whether she will implement LGBTQ antidiscrimination 

policies, how she believes evolution should be taught, or the role of religion in public 

schools generally.  Her answers to questions during her Senate nomination hearing were 

vague. For example, when asked about whether she would permit school districts to 

adopt curriculums that include “junk science” on climate change and creationism, DeVos 

answered only that she supports the teaching of “great science” that “allows students to 

exercise critical thinking.”
115

 Twice, DeVos was asked about her and her family’s 

donations to anti-LGBTQ religious and political groups, and Senator Tammy Baldwin 

asked DeVos what she would say to youth and families to assure them that she would 
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“use [her] position as Secretary to support LGBT students of students with LGBT 

families.” While DeVos responded that she “fully embrace[d] equality” and believes that 

“all students, no matter their age, should be able to attend a school and feel safe and be 

free of discrimination,” she did not utter the phrases “LGBT,” “sexual orientation,” or 

“gender identity” and did not clearly indicate any actions she would take to prohibit or 

discourage such discrimination. Further, DeVos suggested that donations to anti-LGBTQ 

organizations may have been made “18 or 20 years ago.”
116

 

 

Other members of Trump’s cabinet also support expanding government funding of faith 

based schools and allowing religion in public schools. As Governor of Indiana, Mike 

Pence adopted a voucher program that greatly increased funding of religious schools in 

that state.
117

 As a Representative, Pence voted in favor of resolutions permitting school 

prayer during the “War on Terror,”
118

 co-sponsored a resolution in support of “God Bless 

America” displays in public schools,
119

 and spoke in favor of teaching creationism in 

public schools.
120

 Jeff Sessions repeatedly voted in favor of voucher programs while in 

the Senate.
121

 Both Pence and Tom Price voted to remove the authority of the Supreme 

Court to decide whether the phrase “under God” in the Pledge of Allegiance violated the 

First Amendment.
122

 At a rally in 2015, Mike Pompeo decried government efforts to “rip 

faith from our schools and diminish the education that comes as a result of God not being 

in that classroom.”
123

 

 

First Amendment issues in education are complex, and whether a particular program or 

curriculum violates the Establishment Clause varies greatly depending on the 

circumstances. Aid programs that direct funds to individuals, who may use them at 
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private or parochial schools, have largely been upheld in the face of Establishment Clause 

challenges.
124

 Nevertheless, any new federal programs that encourage states to divert 

large amounts of money for sectarian education may overstep the bounds of the First 

Amendment. Further, the Court has been far less willing to tolerate religion in public 

schools. The Court has held that it is unconstitutional for the government to single out 

particular subjects—such as evolution—for special treatment because they conflict with 

certain religious beliefs,
125

 for legislatures or public schools to encourage prayer,
126

 for 

public school convocation ceremonies to include clergy-led prayer,
127

 and for public 

school classrooms to display the ten commandments,
128

 and it has upheld the ability of a 

public University to impose a nondiscrimination policy on religious clubs.
129

 Should the 

DOE under DeVos take steps to encourage religious education—either in public or 

private schools—she may overstep the bounds of the Establishment Clause.  

 

Repeal of the Johnson Amendment 

 

During his campaign and since his election, Trump has vowed to end a policy that leaders 

of the religious right have adamantly opposed for years—the Johnson Amendment. This 

amendment to the tax code was passed by Congress in 1954 and prohibits 501(c)(3) tax-

exempt, non-profit organizations, including houses of worship, from intervening in 

partisan politics by endorsing or opposing candidates for public office. In his nomination 

speech at the Republican National Convention, which adopted a repeal of the amendment 

into its official platform, Trump called the law a “threat” to religious institutions, and 

committed to having it repealed in order to “protect free speech for all Americans.”
130

  

 

Trump has stated that he views the amendment’s repeal as important to both his political 

and religious legacy. In a speech to a group of Christian conservatives, Trump said “I 

think maybe that will be my greatest contribution to Christianity—and other religions—is 

to allow you, when you talk religious liberty, to go and speak openly, and if you like 

somebody or want somebody to represent you, you should have the right to do it.”
131
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Absent from Trump’s talking points, however, is the recognition that religious 

institutions, and any other tax-exempt organization, may freely lobby officials and 

engage in partisan campaigning if they relinquish their tax-exempt status.  Although a bill 

to repeal the Amendment has been introduced and defeated several times by Congress, 

Republican Congressman Walter Jones of North Carolina recently re-introduced a bill to 

repeal the Johnson Amendment. The bill is currently in committee and has not yet 

received a vote from the House.
132

 If it does pass both chambers of Congress, however, it 

seems clear that Trump will sign it into law, and houses of worship will be free to act like 

Political Action Committees while maintaining their preferred tax status.  

 

Religious Government Expression 

 

President Trump and his cabinet appointees appear to be supportive of government 

religious expression and have endorsed the far right’s belief that separation of church and 

state constitutes mistreatment of Christians. Certain conservative groups have for years 

argued that the State should be permitted to adopt and endorse majoritarian religious 

beliefs, values, and symbols, and that rigorous enforcement of the Establishment Clause 

to protect all believers from state approval or disapproval is unnecessary and offensive to 

Christians.
133

 This argument has gotten the most public attention and support in the form 

of the alleged “War on Christmas”—the belief that government and private entities’ 

efforts to recognize religious plurality during the holiday season amount to an attack on 

Christmas and Christians. President Trump has encouraged this mythology. At a rally in 

October 2015, Trump promised “If I become president, we're going be saying Merry 

Christmas at every store... You can leave happy holidays at the corner.”
134

 After his 

election, Trump told his supporters, “When I started 18 months ago, I told my first crowd 
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in Wisconsin that we are going to come back here some day and we are going to say 

‘Merry Christmas’ again…So, Merry Christmas everyone.”
135

  

 

However, Trump’s support for the notion that majoritarian religious beliefs should be 

more explicitly represented in government goes far beyond his “War on Christmas” 

rhetoric. In an interview with the Christian Broadcasting Network, he claimed “the 

Christians are being treated horribly because we have nobody to represent the Christians. 

Believe me, if I run and I win, I will be the greatest representative of the Christians 

they've had in a long time.”
136

 In a speech to a gathering of pastors in Florida, Trump 

remarked, “if you look at what’s happening to Christianity, and you look at the number of 

people going to churches… it’s on this kind of a climb of slow and steady in the wrong 

direction.”
137

 At several rallies while on the campaign trail, Trump has told supporters 

“we will be one people under one God—one people, under one God, under one God.”
138

 

At the Values Voter Summit in September 2015, he posited, “imagine what our country 

could accomplish if we started working together as one people under one God.”
139

 The 

idea that Americans should worship “one God” is deeply antithetical to the core meaning 

of religious liberty.   

 

Other Trump appointees have also been supportive of religious government expression. 

As a Representative, Vice President Pence co-sponsored a resolution expressing support 

for designating a “Ten Commandments Weekend,” and “encourag[ing] citizens of all 

faiths and religious persuasions to reflect on the important impact that the Ten 

Commandments have had on the people and national character of the U.S.,”
140

 one of his 

many  problematic positions on church-state issues.
141

 While running for president, Ben 

Carson condemned the idea of separation of church and state,
142

 and he has written that 

“secular progressives have succeeded de facto in redefining part of the Constitution.”
143
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Mike Pompeo has called the U.S. a “Judeo-Christian nation” and claimed “to worship our 

lord and celebrate our nation at the same place is not only our right, it is our duty.”
144

 

 

Jeff Sessions has been particularly vocal about his view of the First Amendment. In his 

confirmation hearing, Senator Sessions expounded that “religious freedom is a great 

heritage of America. We respect people’s religion. We encourage them to express 

themselves and to develop relationships with the higher power as they choose.”
145

 

However, in 2006, Sessions introduced legislation to attempt to maintain a 29-foot cross 

on government property in California.
146

 While speaking in favor of a resolution 

supporting public displays of the Ten Commandments, Sessions stated “The Founders 

devised a Constitution that depended on religion serving as a civilizing force in societal 

life. John Adams, our second President, and one of the intellectual forces behind the 

formation of our Nation, said that ‘our Constitution was designed for a moral and 

religious people only.’”
147

 Sessions has argued that the Establishment Clause of the First 

Amendment has been read too broadly, even going so far as to say during a Senate 

speech in 2016 that states may establish an official religion.
148

  

 

The Supreme Court has upheld certain narrow government expressions that it has deemed 

primarily secular rather than religious, or which provide a non-discriminatory platform 

for diverse religious expressions.
149

 However it has not hesitated to strike down 

expressions that clearly serve to show a preference for a particular religious faith.
150

 

While Trump and his appointees may, of course, express their own personal religious 

affiliation, should they seek to communicate an official endorsement of Christianity, or 

the belief that Americans should worship “one God,” they will be in violation of 

Establishment Clause. 

 

Supreme Court 

 

President Trump obviously stands to have an enormous impact on the makeup of the 

Supreme Court, an issue that will affect every topic discussed above. One Supreme Court 

seat has remained vacant since Justice Scalia’s death in February of 2016, and three 
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additional members of the Court are above the age of 75. The past eight years has already 

seen a weakening of Establishment Clause norms in some cases, including Town of 

Greece v. Galloway
151

 and Burwell v. Hobby Lobby.
152

 At the same time, the Court has 

read the Religious Freedom Restoration Act and the Free Exercise Clause to provide a 

more expansive right to religious accommodations in cases including Hobby Lobby and 

Hosanna-Tabor Evangelical Lutheran Church & School v. Equal Employment 

Opportunity Commission.
153

 This trend of minimizing Establishment Clause protections 

while expanding a right to individual religious accommodations could accelerate greatly 

with the appointment of new, deeply conservative justices. Most immediately, the Court 

will be deciding Trinity Lutheran v. Pauley this term—a case that will determine whether 

it is constitutionally permissible for the government to withhold funding from religious 

institutions.
154

 It is also possible, if not likely, that the Court will hear a case in the near 

future on whether there is a right for religious individuals or institutions to discriminate 

on the basis of sexual orientation or gender identity. With a more conservative bench, the 

balance may easily tilt towards a breakdown in church-state separation and a 

prioritization of religious exemptions over equality rights.  
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